RESOLUTION NO. 24 -2

A RESOLUTION OF THE NAR PROJECT TEAM APPROVING CERTAIN
AGREEMENTS PERTAINING TO THE NORTH AURORA ROAD
ROAD WIDENING PROJECT

[Wisconsin Central Ltd.]

Recitals
1. North Aurora Road is an east-west minor arterial roadway which is, at different
points, under the jurisdiction of the City of Naperville, the City of Aurora, and
Naperville Township.
2. For several years the City of Naperville, the City of Aurora, and Naperville

Township (together referenced herein as the “Road Authority”) have been working
together to widen and reconstruct North Aurora Road from Pennsbury Lane to
Frontenac Road which is located, at different points, within the City of Naperville,
the City of Aurora, and Naperville Township, in southwest DuPage County,
[linois (the “Project”). The entities which comprise the Road Authority have
entered into an “Intergovernmental Agreement between the City of Naperville, the
City of Aurora, and Naperville Township to Replace and Widen the Existing
Highway Underpass on North Aurora Road at the Elgin, Joliet, & Eastern Railway
Company’s Railroad Crossing” for that purpose, as amended from time to time
(the “Intergovernmental Agreement”). The City of Naperville is the Lead Local
Agency for the Project.

3. The goals of the Project include: (1) widening North Aurora Road roadway and
roadway appurtenances to accommodate two 12-foot through lanes in each
direction with an 18-foot grassed median and outside curb and gutter and
associated lighting; (2) an 8-foot multi-use path on the south side of the roadway;
(3) a 5-foot sidewalk on the north side of the roadway; (4) stormwater drainage
and detention improvements and a pump station; (5) three retaining walls
(Northeast, Northwest, and Southwest retaining walls); (6) underpass roadway
lighting and associated electrical connections and appurtenances attached to the
WCL railway bridge; (7) electric, storm sewer, and water utilities; and (8)
communication conduits.

4. In order to accomplish the goals of the Project it will be necessary for the members
of the Road Authority to enter into agreements (‘“Agreements”) necessary to
further the Project, including but not limited to agreements to demolish and
reconstruct an existing railroad bridge owned by Wisconsin Central Ltd and used
by Wisconsin Central Ltd and BNSF; to obtain certain easements; to relocate
certain ComEd utilities which, at their current locations, would obstruct the
Project; and to relocate or modify certain pipelines which, at their current locations,
would obstruct the Project.



5. Pursuant to the Fifth Amendment to the Intergovernmental Agreement, and so that
the Project can proceed on a timely and efficient basis. a North Aurora Road
project team (the “NAR Project Team™), comprised representatives of each
member of the Road Authority, was created and delegated limited authority,
including the responsibility to review and approve future Project Agreements (as
reviewed and approved by their respective legal counsel (“Legal Counsel”)), to be
executed by the Naperville Township Supervisor, the Mayor of the City of Aurora,
and the City Manager of the City of Naperville.

6. The NAR Project Team, and Legal Counsel for each member of the Road
Authority, have reviewed and approved the following agreements with Wisconsin
Central Ltd. (the “WCL Agreements”): a Construction and Management
Agreement, a Temporary Easement Agreement, and a Permanent Easement
Agreement.

WHEREFORE, the NAR Project Team, in exercise of the limited delegation of
authority described and referenced herein, resolves as follows:

Section 1: The forgoing recitals are incorporated in this Section 1 as though fully set forth
herein.

Section 2: The NAR Project Team hereby approves the WCL Agreements described herein
and will submit them for execution by the Naperville Township Supervisor, the Mayor of
the City of Aurora, and the City Manager of the City of Naperville.

Section 3: If any section, paragraph, or provision of this Resolution is held to be invalid or
unenforceable for any reason, the invalidity or unenforceability of such section, paragraph, or
provision, shall not affect any of the remaining provisions of this Resolution. Technical and
minor substantive revisions to the Agreements described herein, as deemed acceptable to
Legal Counsel for the Road Authority may be made to this Resolution and to the Agreements
referenced herein prior to execution.

Section 4. This Resolution shall be in full force and effect upon its passage and approval.

ADOPTED this day of ,2024.

AYES:

NAYS:

ABSENT:

APPROVED this day of , 2024.

/SIGNATURES ON FOLLOWING PAGE/



NAR Project Team/City of Aurora

Tim Weidner

Brian Witkowski

NAR Project Team/City of Naperville

William Novack

Andy Hynes

Matthew Calpin

NAR Project Team/Naperville Township

Eddie Bedford

Paul Santucci



CONSTRUCTION AND MAINTENANCE AGREEMENT
FOR RECONSTRUCTION OF GRADE SEPARATION

WISCONSIN CENTRAL LTD.
Route: 1509 (North Aurora) Agreement No.: UT
Section: 06-00133-00-BR IDOT Contract No: 61G79
County: DuPage Job No.: C-91-424-19

Federal Project Number: XUXZ(984)

THIS  CONSTRUCTION AND  MAINTENANCE AGREEMENT FOR
RECONSTRUCTION OF GRADE SEPARATION - WISCONSIN CENTRAL LTD.
(“Agreement”) is entered into by and between the City of Naperville, the City of Aurora, and
Naperville Township, jointly and severally (cumulatively referenced herein as the ''Road
Authority") and Wisconsin Central Ltd., a Delaware corporation ("WCL") authorized to
transact business in the State of Illinois. WCL and the Road Authority are hereinafter sometimes
individually referred to as a "Party" and jointly referred to as the ""Parties".

RECITALS

A. North Aurora Road (FAU 1509), an east-west minor arterial roadway is (at
different points) under the jurisdiction of the City of Naperville, the City of Aurora, and
Naperville Township (the Road Authority). The roadway under the railroad overpass is
currently a two-lane roadway with a 12-foot wide through lane in each direction.

B. The project ( “Project”) is generally described as the widening and
reconstruction of North Aurora Road from Pennsbury Lane to Frontenac Road which is located,
at different points, within the City of Naperville, the City of Aurora, and Naperville Township, in
southwest DuPage County, Illinois as generally depicted on Exhibit A attached hereto. The
Project is referenced as County Section Number 06-00133-00-BR.

C. WCL’s two railroad tracks are carried over the North Aurora Road underpass on
an existing two-way through girder bridge which is supported on concrete gravity abutment
walls with footing foundations (the “Existing Bridge”). Each bay carries one track and shares a
common center girder. The Existing Bridge is owned and maintained by WCL.

D. WCL’s Existing Bridge, built in approximately 1913, is in need of replacement
due to aging infrastructure and also due to substandard vertical clearance.

E. The Project includes, but is not limited to:

(E1) Project Roadway Improvements. Construction and installation of certain
North Aurora roadway improvements include, but are not limited to, the following
which shall be referenced herein as the “Roadway Project Improvements”: (1)
widening North Aurora Road roadway and roadway appurtenances to accommodate
two 12-foot through lanes in each direction with an 18-foot grassed median and




outside curb and gutter and associated lighting; (2) an 8-foot multi-use path on the
south side of the roadway; (3) a 5-foot sidewalk on the north side of the roadway; (4)
stormwater drainage and detention improvements and a pump station; (5) three
retaining walls (Northeast, Northwest, and Southwest retaining walls); (6) underpass
roadway lighting and associated electrical connections and appurtenances attached to
the WCL railway bridge; (7) electric, storm sewer, and water utilities; and (8)
communication conduits; and

(E2) Bridge Project Improvements. The Bridge Project Improvements, as defined
herein, generally consist of:

(1 Removal of the Existing Bridge;

2) Construction and removal of a temporary shoo-fly structure with related
embankment, sub-ballast, and temporary retaining wall (together referenced herein as the
“Shoo-Fly”); and

(3) Replacement of the Existing Bridge with two single span track bridges,
including but not limited to the bridge superstructure and substructure, the Northwest,
and Southwest wing walls (approximately 21’ and 22’ in length respectively) and their
foundations, the Southeast retaining wall (approximately 32’ in length) and its
foundation, embankment, sub-ballast, ballast, rails, and ties, and other related railroad
facilities (together referenced herein as “Replacement Bridges”).

Work associated with removal of the Existing Bridge, construction and removal
of the Shoo-Fly, and construction of the Replacement Bridges are together referenced
herein as the “Bridge Project Improvements”.

I The bid letting date for the Project, which is subject to change depending upon
Project readiness and availability of Project funding, is currently scheduled for November 8,
2024. The Illinois Department of Transportation (“IDOT”) will let the Project on behalf of the
Road Authority to a general contractor and by said contract (“Contract”) the Contractor may
hire subcontractors to perform aspects of the Project, including but not limited to the Road
Authority Related Work described herein. The general contractor and general contractor’s
subcontractors shall together hereinafter be referenced as the “Contractor”. The Road Authority
will include WCL requirements set forth in this Agreement in the Design Plans, as Design Plans
are defined herein. The Design Plans will be submitted to IDOT for inclusion in any bidding for
a Contractor for the Project which includes Road Authority Related Work. WCL concurrence in
the IDOT award of said Contract is not required, but the Road Authority shall notify WCL as to
the identity of said Contractor.

G. The portion of the Bridge Project Improvements to be performed by the
Contractor as generally described in Section 3 hereof is referenced herein as “Road Authority
Related Work”. The Road Authority Related Work will be completed in accord with Design
Plans described and referenced in Section 2(a) hereof and attached hereto as Exhibit B attached,
which Design Plans may be modified upon written approval of WCL which approval shall not be
unreasonably withheld, delayed, or conditioned.



H. The portion of the Bridge Project Improvements to be performed by WCL as set
forth in Section 4 hereof shall be performed in accord with WCL Related Work Plans, if any,
referenced in Section 5 hereof, and shall be referenced herein as “WCL Related Work™.

L. Any work which the Parties agree is necessary to be performed for the Bridge
Project Improvements which is not included in the WCL Related Work (as WCL Related Work
is generally described in Section 4 and in the WCL “Force Account” set forth on Exhibit E)
shall be the responsibility of the Road Authority and shall be included in the definition of Road
Authority Related Work.

J. The Road Authority has identified a portion of real property owned by WCL for
which a grant of a permanent easement will be needed for the Bridge Project Improvements. The
parcel needed for said permanent easement is depicted on Exhibit C and legally described on
Exhibit D.

K. The Road Authority has identified portions of WCL Property for which a
temporary easement will be needed for the Bridge Project Improvements. The parcels needed for
said temporary easement are also depicted on Exhibit C and legally described on Exhibit D.

L. The permanent casement property referenced in Recital J above and the
temporary easement property referenced in Recital K above shall hereinafter be referenced
together as the “WCL Property”.

M. WCL is amenable to the Bridge Project Improvements, to providing the WCL
Related Work as defined herein, to allowing the Road Authority Related Work, and to otherwise
cooperate with the Road Authority as provided herein subject to the terms and conditions stated
herein.

N. In entering into this Agreement, the City of Naperville, the City of Aurora, and
Naperville Township are acting pursuant to their authority under the laws of the State of Illinois;
the City of Naperville and the City of Aurora are also acting under their home rule authority
under the Constitution and laws of the State of Illinois.

0. In performing the work under this Agreement, the Parties shall comply with all
applicable laws, including but not limited to federal and state statutes and regulations. WCL
Related Work herein contemplated shall be subject to FHWA requirements and applicable
Federal and State laws, rules, regulations, orders and approvals pertaining to all Agreements,
plans, estimates, specifications, award of contract, acceptance of work and procedure in general
as well as all those pertaining to nondiscrimination equal, employment opportunity. WCL shall
meet the Buy America requirements specified in 23 CFR 635.410.Upon Completion of
Construction, WCL shall sign and return with its final invoice the Certification of Compliance
with Buy America attached hereto as Exhibit L.

All costs and expenses for which reimbursement is sought by WCL under this Agreement will
comply with the terms and provisions of the Title 23 U.S. Code, Title 23 Code of Federal
Regulations, and the Federal-Aid Policy Guide, U.S. Department of Transportation, as amended



from time to time, which manual is hereby incorporated into and made a part ofthis Agreement
by reference.

It is the policy of the U.S. Department of Transportation that disadvantaged business enterprises,
as defined in 49 C.F.R. Part 26, shall have the maximum opportunity to participate in the
performance of agreements financed in whole or in part with federal funds. Consequently, the
disadvantaged business enterprises requirements of 49 C.F.R. §26 apply to this Agreement. WCL
agrees to take all necessary and reasonable steps to ensure that disadvantaged business
enterprises, as defined in 49 C.F.R. §26, have the maximum opportunity to participate in the
performance of the Agreement.

WCL and any WCL contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this Agreement. WCL shall carry out applicable
requirements of 49 C.F.R. Part 26 relative to WCL’s obligations contemplated herein.

This Agreement is subject to all terms contained in the "General Provisions for Utility
Adjustment Agreements" attached hereto as Exhibit M and made a part hereof.

NOW THEREFORE, for and in consideration of the mutual covenants and agreements
set forth herein and other good and valuable consideration, the receipt and sufficiency of which

is hereby acknowledged by the Parties, the Road Authority and WCL agree as follows:

1. Recitals Incorporated.

The foregoing Recitals are incorporated into and made a part of this Agreement as if fully
set forth in this Section 1.

2. Construction.

2(a) Plan Approval.

The Road Authority has delivered to WCL, and WCL has approved, plans and
specifications for the Road Authority Related Work set forth in said design plans and
specifications (“Design Plans”) dated May 8, 2024 and attached hereto as Exhibit B which
Design Plans may be revised subject to written approval by WCL, which approval shall not be
unreasonably withheld, delayed, or conditioned.

2(b) Coordination of Activities.

(1) Prior to commencement of any Road Authority Related Work, a
pre-construction meeting shall be held among the representatives of the Road Authority, the
Contractor, IDOT, WCL, and the Road Authority's contractor(s) for the purpose of coordinating
the Road Authority Related Work and the WCL Related Work to be performed hereunder at
which time a schedule for the performance of the such work shall be agreed upon and adopted by
IDOT and the Contractor.

(ii) The Road Authority Related Work and the WCL Related Work,
including but not limited to procurement of necessary materials, shall commence upon written
notice to proceed (“Notice to Proceed”) issued by the Road Authority and submitted to WCL.
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Until said Notice to Proceed is issued, WCL shall not perform any WCL Related Work hereunder
or order or otherwise obtain any materials for which it expects payment or reimbursement
hereunder. WCL Related Work shall be completed within eighteen (18) months of the Notice to
Proceed or as otherwise agreed by the parties in writing or provided in an ICC Order.

(ii1)  The Parties agree to act reasonably to coordinate their respective
work. The Road Authority Related Work shall at all times be staged and performed so that WCL
has uninterrupted use of the WCL Property for the provision of freight rail service and maintenance
of WCL's railroad facilities. Under no circumstances shall the Contractor cause any train delays
or interference with WCL operations not authorized in advance and in writing by WCL in the
performance of the Road Authority Related Work, and the Contractor shall not unduly delay or
interfere with the performance of WCL Related Work and shall take all steps reasonably necessary
or requested by WCL to facilitate WCL's Related Work.

(iv)  WCL agrees to cooperate with the Road Authority and the
Contractor in the performance of the Road Authority Related Work. WCL shall not unduly delay
or interfere with the Contractor in performing the Road Authority Related Work and shall take all
steps reasonably necessary or requested by the Road Authority or the Contractor to facilitate the
Road Authority Related Work.

v) The Contractor shall remove all machinery, surplus materials,
falsework, rubbish and temporary buildings from any property owned by WCL and any WCL
rights-of-way upon completion of the Road Authority Related Work and to leave real property
owned by WCL and WCL rights-of-way in a neat and clean condition that they were in prior to
the Road Authority Related Work.

(vi) Upon Completion of Construction of the Bridge Project
Improvements the Road Authority and WCL shall schedule and thereafter conduct a final walk-
through to review all aspects of the Bridge Project Improvements and assure that all work has been
performed in conformance with the terms and conditions of this Agreement, as may be amended
in writing from time to time. Completion of Construction is defined in Section 2(c)(iii) hereof.

(vil)  Within six (6) months of Completion of Construction as defined in
Section 2(c)(iii) hereof, the Road Authority shall provide WCL, at the Road Authority's sole cost
and expense, a set of "as-built" drawings of the Road Authority Related Work.

2(c) Construction.

(1) The Road Authority Related Work shall be completed in a good and
workmanlike manner, in accordance with all applicable law, and in accordance with the Design
Plans, all subject to Force Majeure as set forth in Section 10 of this Agreement. WCL agrees to
complete the WCL Related Work in a good and workmanlike manner, in accordance with all
applicable law, and in accordance with the approved WCL Related Work Plan as set forth in
Section 5 hereof (if any) , all subject to Force Majeure as set forth in Section 10 of this Agreement.
All Road Authority Related Work and all WCL Related Work shall be subject to all applicable
laws, rules, regulations, orders and approvals pertaining to this Agreement, including but not



limited to federal, state, and local laws, in compliance with agreed upon plans, estimates,
specifications, and acceptance of work.

(ii) Pursuant to 820 ILCS 130/1 et seq., if any WCL Related Work is
performed by other than WCL forces, the provisions of the [llinois Prevailing Wage Act, "an act
regulating wages of laborers, mechanics and other workers employed in public works by the state,
county, city or any public body or any political subdivision or by anyone under contract for public
works” shall apply. The Act requires contractors and subcontractors to pay laborers, workers and
mechanics performing services on public works projects no less than the “prevailing rate of wages”
(hourly cash wages plus fringe benefits) in the county where the work is performed. Pursuant to
820 ILCS 130/4, WCL is hereby notified that the prevailing rate of wages are revised by the
Department of Labor and are available on the Department’s official website.

(iii)  The Road Authority shall give notice of completion of construction
(“Completion of Construction”) of the Bridge Project Improvements and shall schedule the
walk-through described in Section 2(b)(vi) hereof. The Bridge Project Improvements shall be
deemed to be complete within thirty (30) days of receipt by WCL of said notice of Completion of
Construction unless, within said thirty (30) day timeframe, WCL gives written notice to the Road
Authority of any outstanding Road Authority Related Work required to be completed. Such notice
from WCL, if any, shall describe with specificity what outstanding work needs to be completed
by the Road Authority. If such notice of outstanding work is timely given to the Road Authority
by WCL, Completion of Construction shall be deemed to have occurred within thirty (30) days of
receipt by WCL of notice from the Road Authority that the outstanding work identified by WCL
has been completed.

2(d) Permits, approvals, utilities. The Road Authority and/or the Contractor
shall be solely responsible for obtaining all permits, approvals, and utility relocations legally
required for the Road Authority Related Work, provided, however, that WCL shall cooperate with
the Road Authority in its efforts to obtain such permits or utility relocations and the Road Authority
shall reimburse or pay WCL for any cost incurred by WCL in assisting with such permit, approval
or utility relocation. Such cooperation shall include ordering utilities and other non-railroad
entities using or occupying the property owned by WCL to relocate their facilities from such
property at their sole cost to the extent necessary for the Project and to the extent that WCL is
permitted to require relocation under the applicable agreement authorizing such use or occupation;
provided, however, that such facilities do not unreasonably interfere with the Road Authority
Related Work and such relocations do not damage or otherwise adversely affect WCL.

2(e) Funding.

(i) Cost Allocation. Subject to the terms of this Agreement the cost of the
Road Authority Related Work and the cost of WCL Related Work shall be entirely borne by the
Road Authority and no cost or expense with respect thereto shall be borne by WCL. Attached
hereto as Exhibit E is WCL’s Force Account Estimate setting forth WCL's currently projected
costs and expenses for WCL Related Work. WCL shall promptly notify the City of Naperville if
it anticipates exceeding the Force Account estimates set forth on Exhibit E.




(1) Reimbursement of WCL. The Road Authority shall reimburse WCL
for all costs incurred by WCL for work, materials, or services directly related to performing and
completing WCL's Related Work, including without limitation WCL overhead costs and expenses
(“Direct Costs”) upon presentation of a duly executed “Draw Request Form” in the form
attached as Exhibit F together with paid invoices, bills, or vouchers for WCL's Related Work, for
the Force Account work set forth on Exhibit E (collectively “Documents”), which Documents
shall set forth in detail the Direct Costs. Each payment to WCL shall be made within sixty (60)
days of presentation of the complete Documents for such payment. Direct Costs shall include any
costs related to review and approval of any additional plans, specifications, or work plans. Direct
Costs shall also include the cost of any flaggers as deemed necessary by WCL in accordance with
its customary and applicable regulations and policies (“WCL Regulations and Policies”),
necessitated by the Bridge Project Improvements. WCL shall submit all Draw Request Forms to
the attention of the City Engineer of the City of Naperville. WCL’s final Draw Request Form for
reimbursement shall be received by the City of Naperville no later than one year after Completion
of Construction. Any Draw Request Form submitted after that date shall not be eligible for
reimbursement. The Road Authority's obligation to reimburse WCL for Direct Costs as provided
herein shall survive the termination of this Agreement, but only as to those Direct Costs timely
submitted and only as to those Direct Costs incurred prior to the Road Authority’s delivery of a
Notice of Termination to WCL as set forth in Section 12 hereof, or as to Direct Costs incurred
prior to an agreed upon termination of this Agreement as set forth in Section 12 hereof. The Road
Authority will reimburse WCL as provided herein only for such items of work and expense, and
in such amounts and forms as are proper and eligible for payment.

(ili)  Audit. At any time upon reasonable notice, the Road Authority or
the Illinois Department of Transportation may audit the Direct Costs in accordance with Generally
Accepted Accounting Principles (GAAP) applied on a consistent basis, and WCL must provide all
documentation, including the Documents, which are necessary or appropriate to complete such
audit. Upon completion of the audit, in the event of an underpayment, the Road Authority will
provide WCL with a copy of the audit report along with a payment of any additional amounts that
should have been reimbursed to WCL. In the event of an overpayment, WCL must promptly pay
any amounts that should not have been paid to it promptly upon receipt of a copy of the audit report
and a written request for reimbursement by the Road Authority. WCL shall not be bound by the
result of the audit, and WCL reserves its right to contest the results of any audit. WCL agrees to
maintain copies of all required documentation concerning Direct Costs for a period of a minimum
of three (3) years following completion of WCL's Related Work or the termination of this
Agreement. WCL's covenant in the preceding sentence shall survive the expiration or termination
of this Agreement.

3. Road Authority Related Work to be Performed by or on Behalf of the Road
Authority for the Bridge Project Improvements.

3(a) The Road Authority shall provide or cause to be provided, in accordance
with the Design Plans attached as Exhibit B, all engineering, inspection, work, supplies, materials,
labor and equipment required to perform and complete the following:

(1) Preparation of Design Plans relating to the Road Authority Related
Work as described in Recital G;
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(i)  All property acquisition required for the Bridge Project
Improvements, permitting, and grading for all railroad track
construction;

(iii)  Demolition of the Existing Bridge;

(iv)  Construction of the following temporary improvements: the Shoo-
Fly; and

v) Construction of the following permanent improvements: the
Replacement Bridges as set forth in the Road Authority Related
Work.

3(b) The Design Plans shall require that temporary or permanent minimum
clearances, with reference to WCL's tracks, or necessary falsework, bracing or forms, as required
for the Bridge Project Improvements, shall be not less than the existing vertical and lateral
clearances unless otherwise agreed to in writing by WCL.

3(c) Except in cases of Emergency, as described in Section 7 hereof, the
Contractor shall provide not less than ten business days’ notice of the need for flaggers and WCL
shall schedule them accordingly. For the purposes of this Agreement, a “Business Day” is defined
as any day shown on the calendar that is not a federal holiday.

3(d) Nothing in this Agreement shall be construed to allow the Road Authority
or the Contractor to allow a third party to install or operate any utility or facility on any portion of
WCL Property without WCL’s express written approval, which may be withheld for any reason
Or No reason.

3(¢) WCL's Special Provisions governing contractors attached to and made a
part of this Agreement as Exhibit G must be adhered to any time representatives of the Road
Authority or Contractor are on any WCL Property for the purposes set forth in this Agreement.

4. WCL Related Work to be Performed by or on Behalf of WCL.

4(a) As part of the WCL Related Work, WCL shall supply or cause to be
supplied, in accordance with approved plans and specifications, all engineering, inspection, work,
supplies, materials, labor, and equipment set forth in the detailed estimate (which estimate shall
include all anticipated Direct Costs) provided in the WCL Force Account attached hereto as
Exhibit E and the WCL Related Work Plans (as provided in Section 5 hereof), if any. Any
additional work to be performed by WCL in addition to that listed in the Force Account shall be
agreed upon by the Parties in writing and added to the Force Account Exhibit.

If WCL retains a contractor for any aspect of WCL Related Work, no concurrence in the award
thereof shall be required by the Road Authority, but WCL shall notify the Road Authority of the
identity of said contractor.



4(b) WCL Related Work shall not extend beyond that necessary for the Bridge
Project Improvements and the restoration of those WCL facilities affected by the Bridge Project
Improvements and shall be performed in accordance with standard railroad practices.

4(d) WCL shall, at the expense of the Road Authority or the Contractor, provide
flaggers and other suitable personnel as WCL deems necessary to accommodate the Road
Authority Related Work. Except in the case of an Emergency, as set forth in Section 7 hereof, the
Road Authority shall notify WCL at least ten (10) Business Days in advance of needing flagging
services and WCL shall make reasonable efforts to furnish the services of such flagger or flaggers
when requested.

4(e)  WCL's authorized representative(s) shall have full authority concerning the
operations of the railroad and the Road Authority's contractor(s) must comply with WCL's
representatives' directions regarding any matter impacting the operations of the railroad. The Road
Authority's contractor(s) shall not perform any work on the WCL Property without authorization
to do so from the railroad flaggers.

5. WCL Plans.

If reasonably deemed necessary by WCL, WCL shall prepare, or cause to be prepared,
plans and specifications for the WCL Related Work (“WCL Related Work Plans”). On or before
the commencement of WCL's Related Work, WCL shall submit such plans and specifications, if
any, to the Road Authority for review and approval. The Road Authority's approval of such plans
and specifications shall not be unreasonably withheld or delayed and the Road Authority shall
approve or submit its comments to WCL within four (4) weeks of receipt of the WCL Related
Work Plans. Failure of the Road Authority to approve or submit written comments to WCL within
four (4) weeks of the Road Authority's receipt of the WCL Related Work Plans without obtaining
an extension of time from WCL shall constitute approval of said Plans. The Road Authority’s
proposed Project is currently scheduled to begin during the summer or fall of 2024. If prepared by
WCL, WCL Related Work Plans shall be submitted to the Road Authority at least twelve (12)
weeks prior to the start of the Project; allowing four (4) weeks for an initial Road Authority review,
four (4) weeks for WCL revisions, and four (4) weeks for a final Road Authority review. Any
deviation to approved WCL Related Work Plans is subject to written approval by the Road
Authority which approval shall not be unreasonably withheld, delayed, or conditioned.

6. Pre-Construction Meeting and Agreed-Upon Schedule.

Prior to commencement of Road Authority Related Work or WCL Related Work, a pre-
construction meeting shall be held among the representatives of IDOT, the Road Authority,
WCL, and the Contractor for the purpose of coordinating the work to be performed for the
Bridge Project Improvements at which time a schedule for the performance of Road Authority
Related Work and WCL Related Work shall be agreed upon and adopted by the Road Authority
and WCL.

7. Right of Entry.

Except in cases of Emergency as defined below, not less than seven (7) calendar
days prior to entering upon the WCL Property or any other property owned by WCL for the
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purposes set forth in this Agreement, the Contractor shall execute and deliver to WCL's Chief
Engineer, or his or her designee, a Right of Entry Application in the form attached and
incorporated in this Agreement as Exhibit H along with evidence of all of the insurance required
by such form. Provided, however, that the Contractor’s and Road Authority’s employees may enter
property owned by WCL to conduct inspections without a Right of Entry Agreement provided that
all such activities are governed by a railroad flagger if Contractor’s or Road Authority employees
have the potential to be within twenty-five feet (25°) of an active railroad track.

Except in case of a substantial risk of imminent personal injury or death or substantial
property damage (an “Emergency”), the Contractor must give WCL not less than ten (10)
Business Days prior written notice to enable WCL to arrange for proposed work and for the
flaggers. In the event of an Emergency, the Contractor or the Road Authority shall provide WCL
with such telephone, email, text or other notice as is practicable given the nature and extent of the
Emergency and the Contractor and the Road Authority may enter the property owned by WCL to
address the Emergency prior to the arrival of the flaggers. In such event, the WCL shall provide a
flagger as soon as practicable for the work required by the Emergency. In all cases, the
maintenance, repairs, and replacements, as the case may be, shall be performed in accordance with
all applicable laws.

8. Insurance.

Prior to its entry upon WCL Property or any other property owned by WCL for the Road
Authority Related Work, the Contractor shall obtain or cause its contractors to obtain insurance
which includes the requirements set forth on the Right of Entry Application attached hereto as
Exhibit H. WCL shall be named as an additional insured on all policies described in Exhibit H
except Worker's Compensation and Automobile Liability policies. WCL shall be a named insured
on the Railroad Protective Liability Policy.

WCL shall include the City of Naperville, the City of Aurora, and Naperville Township
and their respective officers, agents, and employees as additional insureds on any contracts of
insurance pertaining to work performed by or on behalf of WCL for the WCL Related Work
described herein except Worker’s Compensation and Automobile Liability policies. Said
insurance shall provide that any insurance or self-insurance maintained by the City of Naperville,
the City of Aurora, and Naperville Township, or their respective officers, agents, or employees
shall be in excess of such insurance and shall not contribute with it and that the insuring entities
agree to waive subrogation rights which they may acquire by virtue of payment of any loss and
shall obtain any endorsement that may be necessary to effectuate said waiver of subrogation. The
Worker’s Compensation policy of each insuring entity shall be endorsed with a waiver of
subrogation in favor of the City of Naperville, the City of Aurora, and Naperville Township for all
work performed by said entity and its employees, agents, subconsultants, and subcontractors.
Notwithstanding the previous sentence, if WCL performs work with its own forces, it may self-
insure for any and all insurance, including but not limited to the provisions set forth above.

9. Indemnity.

The Road Authority agrees to defend, indemnify and hold harmless WCL, its agents
and employees, from and against any and all claims, damages, liabilities, suits, judgments,
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expenses, costs and attorneys' fees resulting from personal injury, including death, or
property damage proximately caused by construction, maintenance or related activities
upon any WCL Property or WCL right-of-way as described in this Agreement by the Road
Authority or its employees, officers, agents, contractors, or such other persons, firms, or
corporations acting at the direction of or with the authority of the Road Authority, to the
extent authorized by Illinois law and except to the extent proximately caused by WCL's or
WCL's agent's or employee's negligent, willful and wanton, or intentionally tortious
conduct, and except claims of environmental contamination raised by any third party or by
a regulatory agency duly authorized by any State or Federal law to cause or enforce the
removal of any hazardous waste or the remediation of any adverse environmental condition
upon the WCL Property which arose or resulted from WCL's, or WCL's predecessor's use
or possession of the WCL Property. It is the understanding of the parties that the foregoing
indemnification has been duly authorized by an ordinance of the Road Authority. However,
in the event that a court shall determine that the foregoing indemnification was not validly
authorized to supersede any statutory bar on indemnity, then the Road Authority shall pass
an ordinance specifically authorizing this indemnity provision and overriding the
restrictions set forth in the statute, and in such event, the rights and benefits to be granted
to the Road Authority pursuant to this Agreement shall be suspended until the Road
Authority properly authorizes the provision and passes such an ordinance. Notwithstanding
any other provision in this Agreement, the Road Authority shall be liable only for direct
damages incurred by WCL, its agents and employees. In no event shall the Road Authority
be liable to pay for any indirect, incidental, special, consequential, or punitive damages of
any kind whatsoever. Nothing contained herein shall be construed as a limitation or waiver
of defenses available to the Road Authority, or any component thereof, and its officers,
agents, and employees, including but not limited to the Illinois Local Government and Local
Government Employees Tort Immunity Act. There are no third party beneficiaries to the
provisions contained in this section or this Agreement.

10. Force Majeure.

With respect to the Road Authority Related Work and the WCL Related Work, no Party
shall be considered in breach of its obligations with respect to the commencement or completion
of any obligation to install, construct, operate, inspect, maintain, repair, replace, reconstruct,
rehabilitate or remove to the extent of a delay in the performance of such obligations due to
unforeseeable causes beyond such Party's control and without such Party's fault or negligence,
including but not limited to, delays or halts in construction which are compelled by court order, or
caused by acts of God, acts of the public enemy, acts of the United States government, acts of the
other Party, fires, floods, epidemics, quarantine restrictions, strikes, embargoes and unusually
severe weather or delays of contractors of subcontractors due to any such cause. The time for the
performance of the obligations shall be extended only for the period of the delay if the obligated
Party notifies the other Party in writing within seven (7) days after the beginning or its discovery
of any such delay, whichever comes later. This provision shall not apply to the obligations of any
Party to defend, indemnify and hold harmless set forth in this Agreement, or for the payment of
money hereunder.

11



11. Ownership.

11(a) After Completion of Construction of the Bridge Project Improvements: (i) WCL
shall, at its sole cost, own, maintain, repair or replace, if necessary, the Replacement Bridges as
defined herein and the southeast retaining wall (noting that a small portion of the Southeast
retaining wall, which is a component of the Replacement Bridges, is located on City of Naperville
owned public right-of-way for which a permit will be required from the City in order for WCL to
perform maintenance work); and (ii) one or more of the public entities which comprise the Road
Authority shall, at its sole cost, own, maintain, repair or replace, if necessary, the North Aurora
Road roadway, the Northeast, Northwest and Southwest retaining walls, the pump station, and
drainage and related roadway appurtenances (including but not limited to sidewalks, a multi-use
trail, lighting, Road Authority owned utilities, and underpass roadway lighting attached to and
beneath the railroad bridge. A memorandum of ownership (“Memorandum of Ownership”) shall
be recorded simultaneously with recordation of the Memorandum of Permanent Easement for the
Permanent Easement referenced in Recital J and Section 14(a) hereof in the form set forth on
Exhibit K.

12. Termination.

This Agreement may be terminated by the Road Authority upon not less than thirty (30)
days’ notice (“Notice of Termination”) if delays or difficulties arise in securing federal approval,
in acquiring rights-of-way, or for any other cause related to the Project which in the opinion of the
Road Authority renders it impracticable to proceed with the construction of the Project. The Road
Authority shall be obligated to pay WCL any amounts for which WCL remains legally obligated
to pay for WCL Related Work that was initiated prior to Notice of Termination. This Agreement
may also be terminated by written agreement of the Parties.

13. Construction.

13(a) This Agreement modifies any current contract(s) between the Parties only to the
extent of the matters expressly stated herein. No other modifications are intended and none shall
be implied; and the Parties do not intend to, and shall not be construed to have, modified or waived
any other rights or obligations they may have under any current contract(s) between the Parties.

13(b) Except as set forth in the Temporary Easement Agreement and the Permanent
Easement Agreement referenced herein, this Agreement is the complete agreement of the Parties
with respect to the matters set forth herein and all matters relating in any way to the Bridge Project
Improvements.

13(c) This Agreement is not intended to, and shall not be construed to, create or give rise
to: (i) any rights or obligations except as expressly stated herein; or (ii) any joint venture,
partnership, employment, agency, construction manager, general contractor, subcontractor, or
other relationship of any sort between the Road Authority and WCL or any other person(s), or any
third-party beneficiary rights of any nature whatsoever.

12



14. Temporary Construction Easement and Permanent Easement Agreements.

14(a) Attached hereto as Exhibit I is a Permanent Easement Agreement for the permanent
easement referenced in Recital J hereof.

14(b) Attached hereto as Exhibit J is a Temporary Easement Agreement for the temporary
easement referenced in Recital K hereof.

15. General Provisions.

15(a) No Personal Liability. No officer, director, employee, representative, or agent of
either of the Parties shall have any personal obligation or liability arising hereunder or relating
hereto, including but not limited to any liability for breach of the terms of this Agreement.

15(b) Binding Effect. The terms of this Agreement shall be binding upon and inure to
the benefit of the Parties and their successors, assigns, and transferees, and upon any subsidiary,
affiliate or parent of either Party or any corporation or other business entity that has a controlling
interest in either Party either now or in the future.

15(c) Amendments and Assignments. No term of this Agreement may be altered,
amended, changed, terminated, waived, or modified in any respect, and no right or obligations
under this Agreement may be assigned or transferred, without the express written consent of the
Parties and all necessary or required approvals form the State of Illinois Department of
Transportation, the Federal Government, the Chicago Road Authority Council or WCL's Board of
Directors.

15(d) Severability. If any provision of this Agreement, or any paragraph, sentence,
clause, phrase or word or the application thereof is held invalid, (a)the remainder of this
Agreement shall be construed as if such invalid part were never included and this Agreement shall
be and remain valid and enforceable to the fullest extent permitted by law provided that this
Agreement, in its entirety as so reconstituted, does not represent a material change to the rights or
obligations of the Parties.

15(c) Exhibits. Each Exhibit referenced herein is attached to this Agreement and deemed
incorporated herein in its entirety.

15(f) Governing Law/Venue. This Agreement shall be construed in accordance with
and its validity and effect (including any claims of breach of any of the terms hereof) shall be
governed by the laws of the State of Illinois (without regard to Illinois conflicts of interest laws).
Venue for any action arising out of the terms or conditions of this Agreement shall be proper only
in the Circuit Court for the Eighteenth Judicial Circuit, DuPage County, Illinois.

15(g) Ambiguity. This Agreement, which has been negotiated by and between the
Parties, shall be deemed drafted by each of the Parties and shall not be construed against any Party
hereto.
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15(h) Waiver. No waiver of any obligation or default of a Party shall be implied from
the omission by a Party to take any action on account of such obligation or default and no express
waiver shall affect any obligation or default other than the obligation or default specified in any
express waiver and then only for the time and to the extent therein stated.

15(1) Breach. If a Party breaches or otherwise violates the terms and conditions of this
Agreement, then the other Party shall have the right to pursue all remedies available at law or in
equity, including without limitation, specific performance of this Agreement.

15(G) Notices. All notices to be sent hereunder shall be in writing, personally delivered
or sent by prepaid overnight mail sent by a nationally recognized delivery service, to the following
individuals and addresses:

To WCL: Regional Chief Engineer - CN
17641 S. Ashland Avenue
Homewood, IL 60430

To Road Authority: [City of Aurora, City of Naperville, and Naperville Township (with
City of Naperville as Lead Local Agency)]:

City Engineer

City of Naperville
400 S. Eagle Street
Naperville, IL 60540

With a copy to: City Attorney
City of Naperville
400 S. Eagle Street
Naperville, IL 60540

With a copy to: City Engineer
City of Aurora
44 E. Downer Place
Aurora, IL 60507

With a copy to: Corporation Counsel
City of Aurora

44 E. Downer Place
Aurora, IL 60507

Richard Veenstra, Esq.

Schain, Banks, Kenny & Schwartz, Ltd.
70 W Madison St. Suite 5400

Chicago, Illinois 60602-4213
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With a copy to: Naperville Township Supervisor
Attention: Eddie Bedford
139 Water Street
Naperville, IL 60540

Ross Secler, Esq.

Odelson, Sterk, Murphey, Frazier & McGrath. Ltd.
3318 West 95th Street

Evergreen Park, Illinois 60805-2233

15(k) Survival. The following provisions shall survive the expiration or termination of
this Agreement: 1, 2(e), 9, 11, 13 (a) through (c), 15(a) through (k).

15(1) Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be deemed an original but all of which shall, together, constitute one and the same
instrument.

15(m) Captions. Captions and paragraph headings are for convenience only and are not a
part of this Agreement and shall not be used in construing it.

15(n) Effective Date. This Agreement shall take effect upon the last date it is signed
by WCL and each of the three entities which constitute the Road Authority.

/SIGNATURES ON FOLLOWING PAGES/
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on or
as of the day and year first above written.

ROAD AUTHORITY: CITY OF
NAPERVILLE, CITY OF AURORA,
NAPERVILLE TOWNSHIP

CITY OF NAPERVILLE

By:

Douglas A. Krieger
City Manager of the City of Naperville

Attest
By:

Dawn C. Portner
City Clerk

CITY OF AURORA

By:

Richard Irvin
Mayor of the City of Aurora

Attest
By:

Jennifer Stallings
City Clerk

Date:

NAPERVILLE TOWNSHIP

By:

Eddie Bedford
Naperville Township Supervisor

Attest
By:

Nathanael Sippel
Town Clerk

Date:
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WISCONSIN CENTRAL LTD.

By:

(Signature)
Printed Name:
Title:
Date:

EXHIBITS:

A — Project Depiction

B — Design Plans

C ~ Depiction of temporary and permanent easement areas
D — Legal descriptions of temporary and permanent easement areas
E — WCL Force Account

F — WCL Draw Request Form

G — WCL Special Provisions

H - Right of Entry Agreement

I — Permanent Easement Agreement

J- Temporary Easement Agreement

K — Memorandum of Ownership

L - Certification of Compliance with Buy America

M — General Provisions for Utility Adjustment Agreements

Hups:/ici 1apervi y i ' dp_napervilic_il_us/Documents/Red Riding Hood 1GA with Andy Hynes/WCL/WCL Final Agreemenis/WCL NAR CMA UNL 12-11-23 rev, 4-22-24 approved 5-6-24 w-

Tormatting docx
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EXHIBIT "K"

MEMORANDUM OF OWNERSHIP

THIS MEMORANDUM OF OWNERSHIP is hereby executed this day
this day of , 20, by and between WISCONSIN CENTRAL LTD., a
Delaware corporation authorized to transact business in the State of Illinois (hereinafter “WCL”)
whose address for purposes of this instrument is 17641 S. Ashland Avenue, Homewood, IL 60430,
and the CITY OF NAPERVILLE, a political subdivision of the State of Illinois whose address for
purposes of this instrument is 400 S. Eagle Street, Naperville, Illinois 60540, the CITY OF
AURORA, a political subdivision of the State of Illinois whose address for the purpose of this
instrument is 44 E. Downer Place, Aurora, IL 60505, and NAPERVILLE TOWNSHIP, whose
address for the purposes of this instrument is 139 Water Street, Naperville, IL 60540 (together
referenced herein as "Road Authority"), which terms "WCL" and "Road Authority" shall include,
wherever the context permits or requires, singular or plural, and the heirs, legal representatives,
successors and assigns of the respective parties:

WITNESSETH:

WHEREAS, WCL and the Road Authority entered into a Construction and Management
Agreement (“C&M Agreement”) dated in furtherance of a roadway widening
project (“Project”) generally described as the widening and reconstruction of North Aurora Road
from Pennsbury Lane to Frontenac Road; and

WHEREAS, as part of the Project the Road Authority will remove an existing railroad
bridge located at WCL Leithton Subdivision at railroad milepost 21.59 which bridge is owned and
maintained by WCL and replace it with two single span track bridges, including but not limited to
the bridge superstructure and substructure, the Northwest, and Southwest wing walls and their
foundations, the Southeast retaining wall and its foundation, embankment, sub-ballast, ballast,
rails, and ties (hereinafter together referenced herein as the “Replacement Bridges”). Work
associated with removal of the existing WCL bridge, construction and removal of a Shoo-Fly
bridge, and construction of the Replacement Bridges are together referenced herein as the “Bridge
Project Improvements”.

WHEREAS, the C&M Agreement sets forth, among other things, ownership of the
Replacement Bridges upon Completion of Construction of the Bridge Project Improvements as
follows:

1. Except as set forth in Section 2, below, WCL shall, at its sole cost, own, maintain,
repair and replace the Replacement Bridges.

2. One or more of the public entities which comprise the Road Authority shall, at its sole
cost, own, maintain, repair or replace, if necessary, the North Aurora Road roadway,



the Northeast, Northwest and Southwest retaining walls, the pump station, and drainage
and related roadway appurtenances (including but not limited to sidewalks, a multi-use
trail, lighting, Road Authority owned utilities, and underpass roadway lighting attached
to and beneath the railroad bridge

WHEREAS, Grantor and Grantee desire to memorialize the terms and conditions of the
C&M Agreement of record.

WHEREAS, all the terms, conditions, provisions and covenants of the C&M Agreement
are incorporated herein by this reference for all purposes as though written out at length herein,
and both the C&M Agreement and this Memorandum of Ownership shall be deemed to constitute
a single instrument or document. This Memorandum of Ownership is not intended to amend,
modify, supplement, or supersede any of the provisions of the C&M Agreement and, to the extent
there may be any conflict or inconsistency between the C&M Agreement or this Memorandum of
Ownership, the C&M Agreement shall control.

IN WITNESS WHEREOF, Wisconsin Central Ltd. and the Road Authority have
executed this Memorandum of Ownership to as of the date and year first above written.

WISCONSIN CENTRAL LTD., a Delaware

corporation
By:
Name:
Title:
STATE OF )
)
COUNTY OF )
This instrument was acknowledged before me on the  day of ,202 , by .
(name) as (title) of WISCONSIN
CENTRAL LTD., a Delaware corporation.
ROAD AUTHORITY:
CITY OF NAPERVILLE
By:

Douglas A. Krieger



City Manager

ATTEST
By:
Dawn C. Portner
City Clerk
Date:
CITY OF AURORA
By:
Richard Irvin
Mayor of the City of Aurora
ATTEST
By:
Jennifer Stallings
City Clerk
Date:
NAPERVILLE TOWNSHIP
By:
Eddie Bedford

Naperville Township Supervisor

ATTEST

By:

Nathanael Sippel
Town Clerk

Date:




PROJECT LIMITS

EXHIBIT A I

NAPERVILLE / AURORA / NAPERVILLE TOWNSHIP
NORTH AURORA ROAD UNDERPASS

PROJECT DEPICTION

NOT TO SCALE




EXHIBIT B
DESIGN PLANS
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